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Barfly operates as Tin Horn Flats Saloon & Grill in Bur>ank. Baret, Lucas, and
Tayla Lepejian are agents of Barfly. Operating the restaurant requires a conditional use
permit issued by the City.

On December 12, 2020, the City suspended Barfly’s conditional use permit for
allowing outdoor dining despite the County of Los Angeles’s crder closing restaurants
due to the COVID-19 pandemic. The City stated it did so beczuse allowing outdoor
dining poses a health and safety risk to the community. Barfly requested a revocation
hearing. The City held the hearing and did not reinstate Barfly’s conditional use permit.

On March 1, 2021, the City filed its complaint in this case alleging that defendants
continued to operate the restaurant. On March 8, the court graated a temporary
restraining order requiring Barfly to close the restaurant and authorizing the City to
disconnect electrical service and padlock the restaurant’s doors. On April 9, 2021, the
court issued a preliminary injunction continuing the order to close the restaurant but
declining to “authorize” additional enforcement mechanisms the City requested.

The next day, the City began to build a wall around the restaurant. The City has
also arrested Lucas Lepejian three times for “violating a lawful court order.”

Cross-complainants allege that the City’s suspension of the Barfly’s conditional
use permit and related actions violated their constitutional rights. The first amended
cross-complaint (FACC) alleges nine causes of action for violations of:

(1) Due Process Clauses of Fifth and Fourteenth Amendments to U.S. Constitution
(42 U.S.C. § 1983):

(2) Equal Protection Clause of Fourteenth Amendment to U.S. Constitution (42
U.S.C. § 1983);

(3) Due Process Clause of Fifth and Fourteenth Amendment to U.S. Constitution
(42 U.S.C. § 1983);

(4) Excessive Fines / Cruel and Unusual Punishment (42 U.S.C. § 1983);

(5) First Amendment Freedom of Assembly Clause (42 U.S.C. § 1983);

(6) Takings Clause of the Fifth Amendment;
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emergency.” (Id. at pp. 488-489, citing Jacobson v. Massachusetts (1905) 197 U.S. 11,
39 (Jacobson).) Though “Jacobson predates the tiers of scrutiny used in modern
constitutional law” (LADPH, at p. 488), LADPH held that restaurants’ substantive due
process claims about pandemic-related closures “are analyzed in essentially the same way
under Jacobson or employing modern rational basis review.” (Id. at p. 489.)

Under the rational basis standard, conduct is constitutional “if there is any
reasonably conceivable state of facts that could provide a rational basis for” it. (F.C.C. v.
Beach Communications, Inc. (1993) 508 U.S. 307, 313 (F.C.C.)].) “A substantive due
process violation requires more than ‘ordinary government error,” and the ‘arbitrary and
capricious’ standard applicable in other contexts is a lower threshold than that required to
establish a substantive due process violation. [Citation.] A substantive due process
violation requires some form of outrageous or egregious conduct constituting ‘a true
abuse of power.” ” (Las Lomas Land Co., LLC v. City of Los Angeles (2009) 177
Cal.App.4th 837, 855-856 (Las Lomas).)

LADPH applied the rational basis standard in reviewing a trial court’s injunction
prohibiting the County from enforcing the same restaurant closure order implemented by
the City until the County conducted an additional “risk-benefit analysis.” (61
Cal.App.5th at p. 493.) The court stated that “the core issue is whether the County’s
temporary suspension of outdoor restaurant dining is rationally related to a legitimate
state interest, i.e., limiting the spread of COVID-19.” (LADPH, supra, 61 Cal.App.5th at
p.- 491.) LADPH held that “the court’s appropriate role” was solely to determine whether
the agency’s action was arbitrary. (/d. at p. 493.) The court concluded, “Because the
Restaurateurs failed to satisfy their burden of demonstrating the Order is arbitrary,
capricious, or without rational basis, we conclude they cannot ultimately succeed on the
merits of their [substantive due process] claims.” (Id. at p. 495.)

The first amended cross-complaint alleges:

48. The Regional and County shutdown orders and Cross-Defendants’

enforcement thereof through their local emergency orders violate the Due

ORDER RE DEMURRER
40f 17







20

21

22

23

24

25

26

27

28

otherwise would not encounter one another. It is rational that doing so increases
transmission of the virus, while prohibiting that reduces transmission.

Unlike other businesses that incidentally “conduct[] outdoor dining,” restaurants
exist to serve food to diners. That means different groups of people coming and going
with a substantial rate of turnover, which widens the circles of contact between people
and therefore likely contributes to transmitting a contagious airborne virus. Furthermore,
there is a preexisting system of monitoring and enforcing rules and regulations regarding
health and safety at restaurants.

Though the first amended cross-complaint alleges the City violated the duc
process clause “both facially and as-applied” (FACC, § 48), it does not allege the City
arbitrarily enforced the rules specifically against Barfly, but not other restaurants. The
only factual allegation of a violation as applied is “disparate impact” or being “unfairly
targeted” (FACC, 9 50) because the City allowed exemptions to “non-restaurant
businesses conducting outdoor dining, while forcing specifically restaurants to shut
down.” (FACC, § 51.) That is a facial challenge to the County’s orders, not an applied
challenge to the City’s conduct. The Revised Temporary Targeted Safer at Home Health
Officer Order for control of COVID-19, issued by the County of Los Angeles
Department of Public Health on December 9, 2020, requires all restaurants to close for
indoor or outdoor dining. (RIN, Ex. 12, 9 5.¢e., 8.n.) The revised order issued on
December 30, 2020 does the same. (RJN, Ex. 13, 4 5.c., 8.n.) Any distinction between
restaurants and other businesses with outdoor dining comes from those County orders.

Cross-complainants argue that this cause of action cannot be resolved on the
pleadings and can only be done based on the evidence. The court disagrees. “[R]ational
basis review allows for decisions ‘based on rational speculation unsupported by evidence
or empirical data.” 7 (U.S. v. Navarro (9th Cir. 2015) 800 F.3d 1104, 1114, citing F.C.C.,
supra, 508 U.S. at p. 315; see also Las Lomas, supra, 177 Cal. App.4th at p. 857.)
Although LADPH reviewed an order issuing a preliminary injunction and considered the

evidence, the same conclusion is appropriate on demurrer. It makes no difference
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First, the City does not argue that restaurants are not similarly situated as other
businesses. The court therefore does not address the question.

Second, assuming the groups are similarly situated, there is a rational basis for
different treatment as discussed above. “The rational basis test is used for
both equal protection analysis involving economic legislation [citations]
and substantive due process analysis [citations].” (Morning Star Co. v. Board of
Equalization (2011) 201 Cal.App.4th 737, 756.) Again, there is no need for evidence
showing that the rational basis is empirically correct. “A court must reject an equal
protection challenge to government action ‘if there is any reasonably conceivable state of

29

facts that could provide a rational basis for the” ” classification. (Las Lomas, supra, 177
Cal.App.4th at p. 858, quoting F.C.C., supra, 508 U.S. at p. 313; see also Collins v.
Thurmond (2019) 41 Cal.App.5th 879, 896 [“appellants have failed to state a claim under
the federal equal protection clause™].)
3. Procedural Due Process

The first amended cross-complaint fails to allege sufficient facts to state this cause
of action against the City. The first issue is determining which allegations can support
this cause of action against the City itself. Cross-complainants allege various things
violated their right to procedural due process, only one of which is an action by the City.
The City did not make “[t]he Regional and County orders.” (FACC, § 68.) The City had
no part in the Los Angeles County of Department of Public Health revoking the
restaurant’s public health permit. (FACC, Y 26-29.) Cross-complainants also allege the
City violated procedural due process by violating the Administrative Procedures Act
(FACC, q 73), but the Act only applies to state agencies, not municipalities. (Nightlife
Partners v. City of Beverly Hills (2003) 108 Cal.App.4th 81, 91.)

There is only one action by the City that could ostensibly deprive cross-
complainants of protected liberty or property interests without due process of law:

revoking the restaurant’s conditional use permit. (FACC, Y21, 25, 30-31.) Under the

due process clause, one who has acquired a permit generally has a protectible property

ORDER RE DEMURRER
8of 17







16

17

18

19

20

21

22

23

24

25

26

27

28

4. Excessive Fines

The first amended cross-complaint fails to allege sufficient facts for this cause of
action. A “civil penalty” with a “partially punitive purpose, is a fine for purposes of the
constitutional protection.” (City and County of San Francisco v. Sainez (2000) 77
Cal.App.4th 1302, 1321.) “The touchstone of the constitutional inquiry under the
Excessive Fines Clause is the principle of proportionality: Tke amount of the forfeiture
must bear some relationship to the gravity of the offense that it is designed to punish.”
(U.S. v. Bajakajian (1998) 524 U.S. 321, 334.) “[A] punitive forfeiture violates the
Excessive Fines Clause if it is grossly disproportional to the gravity of a defendant’s
offense.” (/bid.) The key considerations in this analysis are: “(1) the defendant's
culpability; (2) the relationship between the harm and the penalty; (3) the penalties
imposed in similar statutes; and (4) the defendant’s ability to pay.” (People ex rel.
Lockyer v. R.J. Reynolds Tobacco Co. (2005) 37 Cal.4th 707, 728.)

The first amended cross-complaint does not clearly state whether the City has, in
fact, imposed excessive fines on cross-complainants and, if so, facts supporting such an
allegation. The Eighth Amendment does not apply “until aftzr [the government] has
secured a formal adjudication of guilt.” (Ingraham v. Wrighi (1977) 430 U.S. 651, 671,
fn. 40.) Cross-complainants allege, “It is unconscionable that Cross-Complainants and
their employees and independent contractors could, in perpetuity, (as the Regional,
County, and Local Orders have no sunset), face ruinous fines and months of
incarceration.” (FACC, 99.) Potential fines or incarceraticn in the future, however,
cannot state a present cause of action for violating the Eightt Amendment.

The first amended cross-complaint also alleges, “Cross-Defendants have used
arbitrary and capricious outdoor dining shutdown orders, that have no relation to limiting
the spread of Covid-19, to impose excessive civil penalties such as the underlying lawsuit
Cross-Complainants are Defendants in, and to criminally fine, and even illegally arrest
one of Cross-Complainants.” (FACC, § 102.) This lawsuit cannot constitute a “fine” at

this stage. Not only is it still pending, meaning no fine has been imposed yet, but also the
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